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IIYORANDUM_OF POTHDS AND AUTHORITIES

TO: The Honorsble Wesley Polley

. , ‘Cochise Counby Attorney
Cochlse County Courthouse
“Bishbee, Arizona

RE: ' Peremptory challenpe of prospective
o Jurors, -

QUESTION: Is the State, in a crimlnal
oo triad for first degree murder,
lintted under the provisions of

. : R .‘.' SectiUn )41!.13]3 A.C'A'Q 1939)
| “ . to a peremptory challense against
. / | & prospective juror who has

conscientbious scruples against
the infliction of the death
penalty?

The causes for challenges to individual Jurors are set forth

in Section 5035 R,C.A, 1928, The applicable portion to the question
here pregented reads as follovs:

Either party way Challapie any Inqividual
Juror for the following caugses: * * %

) * X X ¥ » - a .
14, if the offense charzed be punishanble
witg;ﬁ§5€éj’fﬁ6“€ﬁfé%%§iﬁiﬁgmb?'EﬁEH”EGH:
‘scientions opinions as would preclude his
finding the defendant guilty, in which
case he must nelther ve permnitted nor come
‘pelled to serve as a Juror; % ¥ x0 -
(Emphasis supplied) R

§§g035e Causes_for Individual challences.

Bepinning with the case of IEIGH v, TERRITORY, (1906) 10 Ariz,
129, 85 P, 948, it was clear thot under this statutory provision a
prospective Jurcr who, upon exanlnation, displays consclentious

‘ geruples agalnst the infliction of the death penalty in a trial of
an offense which is punishable In the cption of the Jury by death -
Or inprisonment for life, was not a competent Juror and it was
pProper o allow a challenge for cause of such a Juror,

DN | - |
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| The court in the IBIGH v, TERRITORY case, supra, used the
followlng language, at page 137 A

"The second asslgmient of error is as follows: .
YThat the court erred in allowing a challenge. .
for cause of the territory to the juror J, We
Thompson, and the Juror John Musser, for the
reason that said Jurors were not disqualified
under our statute as to the conscientlous scrue
Ples concerning - the death penalty, And for
the further reason that sald Jurors did not
entertailn any such consecientious cpinions as
would preclude them from finding the dafendant
guillty of murder in the fivat degree, For the
Turther reason that under our statute the Jury
ney find the person gulliy of murder in the
first degree, and fix his punishment at either
death or Imprisonment, and the objections to
conscientiocus scruples must be thab the Juror
would be precluded Lrom {inding the defendant
gullty, &nd not that he would dislike (o hang
& man,! Subdivision 14 of sectlon 910 of tho
Penal Code, provides, as a ground of challenge
Lor cause: VIf the offense charged be punishe
able with death, the entertalning of such
conscientious opinlons a8 would preclude his
finding the defendont guilty; in whilch cage he
must nelther be permitted nor compelled to
Serve as a juoror.'! The record shows that
both these Jurors stated that they entertained
Such consclentious cpinicns ag would preclude
them from finding the delendant guilty. The
Juror Thompson, nowoever, on further exominge
tion, stated that his opinion would not prevent
his finding the delendant EUiIlty and Tixing
the punishment at immrisonment for Aile, if the
evidence warranted it; but that the opinien he
held would preclude hlm from fixing the death
penalty. This quallficatlon did not Lring the
Juror outside the clear L2aning and intent of
the statube, Althougn the Jury may £ix the

. punishument for murder in the fipst degree at-
elther death or luprisonment for 1ife, the
offense of murder in the first degree is,
nevertheless, one fpunishable with death,!
‘and the entertaining of such a conscientious
I oplnion as precludes the Juror from the ine

flietion of the death penalty precludes the
Juror from finding the deifendant guiity of
an offense punishable with death, and brings
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him within the statute vhich requircs the court
to exciuvde him, HNor does 1t follow, ag contende
~ed for by the appellant, that the enfocecenent of
this rule compels a defendont to accept a jury
all the mewmbers of which are of the opinion that,
if he were gulliy of murder in the first degree,
his penalty should bhe death, The rule only
forces a defendont to accept a Jury free to im-

-~ pose elther the decath penalty or impriscnment
for life; and the territory has the right to a
Jury that will impose the graver penalty 1if
varranted by the clrcumstances, untrammeled by
any congcicntlous cpinions against its inlfliction.®

In the case of YCUNG v, 3TAYE, (1931) 38 Ariz, 298, 2va p,.
682, this rule was reaffirmed, The ccurt, citing Section 5035,
sub-division 14, supra, held, at page 302: - B

"The law of Arlzcna provides that a peraon who

has & conscientious sceruple against caplbal
punishrment shall be neilther requilred nor per-
nitted to sit as a Juror in cases uhere the
death penalty may be infilcteq, ¥ * U

Thus, 1t seeus clear, prior to 1040 under the vording of Sec-
tlon 5035, supra, and the cases obove cited, that a prospective
Juror who had conscientious opinions against the infliction of
the death penalty and these cpirions would preclude the Jurcr from
finding the defendant guilty of an coffense punishable by death
even though the punishment of death is at the option of the Jury,
such a Jjuror is properly dismissed for cause,

- Pursuant to Sectlon 19-202, A,.C,A, 1939, and Seckion 19-204,
A.C.A, 1935, the Supreme Court of Arizona adopted Rules of Criminal
Procedure, effective April 1, 1940, These Rules ware based upon
the medel Cede of Criminal Procedure prepared by the American Law
Institute, o o

The enumerated grounds for challenge to an individuval juror
for cause are new ewbodled in Seetion 44-1313, A.C.A, 1939, The
- portlon gpplicable to the present question reads: .

"44.1313, Grounds for challense to individual
uror for cause,-=4 challenge for cavse Lo an
ndividual juror may be made only on the ground:

'

- * X X % %

(c) “hat the Juror entertains such conseientious
convictions as would preclude his finding the
defendant guilty."” '
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Does the omisslon of the phrose "if the offense charged be
punished with death" as is contained in Section 5035(14), supra,
from Section 44-1313 (e¢), supra, prevent the excrcise of a chal-
lenge for cause in a proper case Lo a prospective juror who
entertaing conscicntlous seruples agailnst the death penalty?

In the beginning 1t may be well to scrutinilze stabutes in
other.states relative to challenges for cause, ‘

Section 77-30-19, Uteh Ccde Aunobated, {1953), provides:

"T7~30-19, Tor imolicd Dlas--Grounds.~-A
challenge for implled bias may be taken fop
all or any of the folleowing causes, and for
no. other: * * *
.- A . *'* X ¥ #* .
(9) Ir the offenszc charged 1s punishable
with death, the entertaining of such con-
scientious opinionsg as would preclude his
: finding the defendont gullty; in which case
; he must neither be peradtted nor compelled
‘ : o serve as a Jjuror," _

Section 26-917, Oregon Complled Laws Annotated, reads:

- 1826-917, Challense of jurors: Causes:
. Implied blas, A challenze ior iuplied blas
~may be taken for any of the Tollowing causes,
and for no other: * % ¥

| A F X S
(6) If the offense be.punishable wlth death,
the enterftaining of such conscientious cpinions
a2s would preclude a person from finding the

., defendant gullty; in vhlech case he shall neither
be permitted nor compalled to serve as a Juroe,"

It will be noted that the wording of the Oregon law is almost
exactly the same as that contalned in Section 5035, supra,

® -
Likewlse, Section 10940, Nevada Compiled Laws, (1929), speci-
fles as follows:- , . L '
"810946. GROUNDS FOR CHALLINGE FOR IMPLIED BIAS.
8298, _A challengé for implicd bias may be taken
for all or any of the followlng causes and for
no other: * * #
PR S .
. 9. If the offense-charged-ls punishable wlth
: death, the entertainlng of such conscientious
opinions as would preclude his finding the
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defendant gullty; in which case he must neither
be permitted nor compelled to serve as a Juror,"

Seetion 21&2; Reviscd Statubtes of Washington redds:

®82142, Conseclentious scruples of Juror as to
capltald_punishrent. No person whose opinlons
are sﬁ%ﬁpﬁ?*ﬁgyireclude i from findiﬁg any

- defendant gullty of an offense punishable with
death shall be compelled or allowed to serve
as a Juror on the trial of any indictment or
informatlion for such an offense M

In additicn, the Penal Code of California, Section 1074, states

in part, . . - '
"81074, (Challense for implied bias: Causes.)

A chullenge Tor fmplicd bias may be taken for

all or any of the following causes, and for no

othepr: * * % :

: PO % %X ¥ x
8, If the offense-charged-be punishable with
death, the entertaining of such conscientious
opinions as would preclude his Cinding the
defendant gullty; in which case he must neither
be permitted nor compelled to serve as a Juror,"

- Consequently, in view of the wording of the above quoted stabutes
from other states it would seem that any cases decided under those
statutes would not be applicable to the present question under cone-
sideration, This is true nétwithstanding the holding of SHAUGHNESSY
Ve STATE, (1934) 43 Ariz. 445, 32 P,23 337, that the criminal Pro=-
cedure In Arizona was largely copled from California and that the
Arizona Supreme Court has uniformly followed Callfornia decisions
on such matters,

The rlght to trial by Jjury is provided for in Article 2, sec~
tion 23 of the Arizona Constitution, which reads: -

"823. (Trial by jury.)--The right of trial by
Jury shall remain inviolate, but provision may
be made by law for a Jury of a number less than
twelve in courts not of record, and for a ver=
dict by nine or more jurors in civil cases in
any court of recerd, and for walving of a jury
in civil cases where the congent of the parties
interested is glven thereto,"

And further by Article 2, section 24, Arizona Constitution, wherein
it 1s stated: ,
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ngah, (Rigats of accused, )==In criminal pro-
sacutlons, the accused shall have the right to
appear and defend in person, and by counsel,
to demand the nature and cause of the accusa=-
tion againss hlm, to have a copy therpox, to
testify in hig own behalf, t0 meet the wile
nesses against him face to face, to have
compulsory process to compel the attendance

of witnesses in his own behslf, to have a
spcedy public trial by an l» jmnae ial jury

of the county in which The oifense 1s

8lleged to have been comamltted, and the right
to appeal in all cases; and in no instance -
_shall any accused person befors final judge
ment be compelled to advance noney or fees to
secure the rights herein guaranteed," (Emoh15¢s
supplied): o

- The purpose of these constitutional provisions and the stat-
utes permitting both challenges for cause and peremptory challenges,
, is not that the defendant should be afforded any particular gurﬁ
{ but onl{ a falr and impartlal one, WILSON v, WIGGLIS, (4939
Ariz, 240, 94 P,2d 870 o

This prﬁnciple of law was explicity followl in the leading
case of CONNER v, STATL, (1J39) 5L hriz, 68, 92 P.2d 524, where
the court held: -

My 2 % A defendant is not entitled to te tried
by any particular jury, out merely by one which
is fair and impartial, All of the formal rules
of law repgarding the formation of a jury ave
intended to gsecure this kind of a Jury, and
have no other purpose., If the record shows
alffirmgdively that such a Jury was secured,
even though some of the formal provisions of
the law regardin the mamner of their selecw
tion may have been disregarded, and that the
evidence fully and completely sustalns their
verdict, we think the provision of the Cone
stitutlon (Article 6, sectlon 22) above quoted
applies,” (Parenthetlcal material supplied)

196 In accord see BROUGH v. STATE, (19&0) 55 Ariz. 276, 101 P.24

‘ Previously, the Arizona Supreme Court had announced the rule
W in KINSEY v. STATE, (1937) 49 Ariz, 501 65 P.2d 1141, in the
following terms: , ,
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¥ ¥ % the court excused a Juror because
it evidently felt he was dlsqualified on
the cuestion of circumstantlal evidence,
The excluslon of a Juror by the court, even .
though erroneous, 13 of iuvgceli never a
ground ior a reversal, for vthe defendant

is not entitled to have hilg case tried

by any partlcular Juror, but merely by -
- twelve who are properly qualiflied and
dwpartial, * ¥ *" " (Emphasis supplied)

: An excellent summation of these principles‘is set forth in
ILaw and Tactics in Jury Trials by F, X, Busch at Section 72, page
105, as follows: . . , . L

"872. Nature of risht to challenge.~-The
right to challcnge 18 the right to reject,
not the pight to select., The partles to a
o cause are entitled to qualified and Im-
: ‘partial Jurors; not a jury made up of par-
: ticular persons., Thus, while the esgential
requlrenents of law for the gselection and
sumnioning of Jurors must be observed, a
party to a cause may not ccomplain thot a
CJuror regularly summoned has not appeared;
or that a juror was excused by the court
without cause; or that the court erred in
sustalnlng a challence Tor cavse; or that
The court excused a jucor for illness after
the Jury had been sworn where the court
sunmoned a new Juror and restored to the
objecting defendant the right to challenge
the entire new panel of twelve., It has been
held that the court may properly direct that
certain jurors be not called, as in a case where
they have Just been returned into court from an
extended deliberation in another case; so, also,
vnere tvic reguly Jurles are serving in the same
court, a party has no right to inslst upon one
Jury in preference to the other.," (Emphasis
supplied ' S

It 18 well settled in Arizena that upon a challenge for cause
the decision as to whether the Juror as a matter of fact is disqual-
ifled must, in each particular case, rest in the sound legal dige

‘ creblon of the trial court, BURNETT v, STATE, {1928) 34 Ariz, 129,
68 P, 611, TFurthermore, the exercilse of. such discretion will not'
be overruled uniess there 13 an abuse thereof.

t
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The uupvemm Coupt, in 1937, c‘t'ng BURNETT v, STATE, supra,
hc6zld in the case of RILEY v. STATE, (1937) 50 Ariz. 44z, 73 P.2d
o that: _ ,

": % ¥ The question of whether a juror should
be excluded on a challenge for cause, on the
ground that he will not pe fair end impartlial
is, to a greal extent, in the sound legal dise
cretion of the trial court, ¥ ¥ #V

_ In 19048 the Arizona Supreme Court agaln enunclated the rule
that the trial court has the rirht to use its discretlon in passing
upon challenges to Jurors in the case of STATE v. B?ADY, (1946) 66
AJ:‘:’L«... 365, 169 P 24 198. o

Although the caue of J.&DHOTORS, INC, v. MARGOLIS, (1953) 5 -
Aciz, 392, 257 P.2d 583, waz a civil onn Involving challunges for

cause under Section 37-122, A.C.A, 1939, the court cilted uevoral
erlminal cases and uscd the f0¢1oxin5 language s

" # * when a Juror is -challenged, whether the
geme sholl be deiled or allowed is lhfgely
within the discretion of the trial court, and his
digcretion thereon willl not be disturbed in the
absence of an avuse thereof, Rilley v. State,

50 Ariz, 442 73 P. 2d 96; State v, Brady, 66
Ariz. 365, 139 P, 2d 198, ¥ * =" ' :

" A comparision of the verbage of Section 5035 (14), supra, and
Section 44=1313 (c), supra, displays that the lator enactment is
mich broader in 1ts Cermas and though strlctly conatrued would seem
to include trlials where the olffense charged was punishable by death
as specified in Section 303) (14), supra.

Although Section 44- 13¢3, supra, was adopted by the Suoreme
Counrt pursvant to Section 19-202, supra, and Section 19-20 supra,
and was not passed by the Ariaona leglslature, nevertheless, the
general rules of interpretation of statutory laws are applicable,

As stated in 50 Am, Jur., Statutes, Section 229, it is a
cardinal rule of interpretation that the meaning of a statute may
be extended beyond praclse words or phrasesg used in order to carry
out the general scope and purpose of the act. : '

50 Am, Jur,, Statutes, Sectlon 234, also sets forth the rule
that words or phrases may be supplied by the courts and inserted in
the gstatulte wherve it ig necessary to prevent inconsistencles and
complete the sense thereoi’s Thils rule appearg to be espeecially |
pertluenb where 1ty application is to prevent the law from becoming
& nullity, Thils principle was enunclated and follosed in KELLER v,

51l
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STATE, (1935) 46 Ariz, 106, 47 P.2d hip,

- Assumilng, merely for the purpose of argument, that Seetion
44-1313 (c), supra, does not expressly allow a challenge for cause
to a Juror who entertains conscientlous convictlong againast the
death penalty in a trial for an offense punishable by death, such
a right is certainly included therein by implication or refercnce,
Pertalning to this theony 50 Am, Jur,, Statutes, Section 242, reads,
in part, as folbws: :

" ®* ¥ 3 gtatute often speaks as plainly by
. inference as in any other manner, and it is
a general rule that that which is clearly

- implied from the express terms of a statute
is as much a part thereof and 1s as elffectua
as that which is expressed, * * ! '

An important question involved in the solubion of the problen
is the extremely undes’-zble conscequences wnich will result if
Section 44-1313 (¢), supra, is interpreted to prevent the state
from challenging for cauvse a prospective juror who has scruples
agalnst the death penalty in a case where the offense charped may
be punished by death, O©OFf course, under the provisions of Section
44-1320 (a), A,C.A. 1939, the state would have the right to ten
(10) beremptory challenges,  However, it is conceivable that the
state cculd exercise its ten (10) peremptory challenges and still
there would remain two jurovs having conscientious scruples against

- the death penalty., : ; . : <

Relative to such considerations, 50 A, Jur,, Statutes, Sec-
tion 368, sets forth the following principlen:

"8368. Geperally.--The results which will
follow one conslruction or another of a
statute is often a potent ractor in its
interpretation, Frequently, the undesipe
able or mischievous consequences of a
different construction are used by the
¢ourts to indiocate the correctness of the
interpretation adopted by them by the
application of other rules of construection.
Simllarly, ccurts gsometimes take the time
and space to refute the undesirable consce
quence claimed to attach to a statute under
an interpretation of it favored by the
courts. Indecd, there are cases in which
the consequences of a particular construc-
tion arc, in end of themselves, Conclusive '
8 to the correct solvtion of’%hé“&ﬁéﬁfibﬁg

. | | s
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In any event, it 1s generally repgarded as
prodssible to consider the consequences of
a proposed interpretution of a statute,
where the act is ambiguous in terms and
fairly susceptible of two constructions,

* ¥ *¥1t is presumed that uvndesirable
conzequences were not intended, to the
contrary, it 1s presumed that the statute
vas intended to have the nost beneficial
~operatlion that the language permits, It

- 1s accordingly a reasonable and safe rule
of construction to resolve any ambigulty
in a statute in favor of a beneficial oper=~
ation of the law, and a congstruction of
whicn the statute is falrly susceptible,

- is favored, which will avold all cojec-
tionable, mischievous, indefensible,
wrongrul, evil, and injurioug consequences,
* % ¥ (Emphasis suppliled) :

" . Furthermore, 1t 15 stated in 50 Am, Jur., Statutes, Section
. 377 o S v |

"8377. Unreasonableness or Absurdity. A
statute subject to intevpretation Is pre-
sumed not to have been Intended to produce
absurd consequences, but to have the most -
reasonable operatlion that its language permits,
and it is a general rule that where a statute
is ambiguous in terns and fairly susceptible
“of two constructions, the unrcasonableness or
absurdity which may follow one construction or
the other may properly be considered, * % *

If possible, doubtiul provisions should be.-
glven a reagonable, rational, sensible, and
intelligent construction. Unreasonabile,
absurd, or ridiculous consequences should

be avoided. These rules prevall where the
language of tle statube fairly pemits their
operation, that is, where they are not re-
strained by the clear language of the statute,

1mpsrﬁtively requlring another construction,
* * % '

Again assuming, merely for purposes of argument, that Section
43-1313 (c), supra, neither expressly nor impliedly permits a
‘ challenge for cause by the state to a prospective Jjuror who has
consclentious scruples against the death penalty in a case where

5h~1l
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the offiense may be punishabhle by death, neverthsless, the pro-
visiong of Section 5035 (14}, supra, ore effective and applicable
theretlo peraitting such challenges for cause, o

50 Amn, Jub,,‘Statutes, Section.u3, pfovideé,»atﬂﬁage 60:

"8U3,~-Scope,.~=Untform state laws are not
formulaTéd Cr adopted with a view of making
any radical changes in the law as generally
undergtood and administered, but are generally
a codification, compllation, or restatement
of the rulez of law that were previously in
- force and effect by virtue of leglslative
enactment and Judiclal pronouncement, They
do not seek to alter existing law except to
nect the exigencles of coaflicting rules in
different states, Where there 1s & conflict
or doubt under the previous authorities, the
prior law is frequently changed, Uniform
: state laws are declsive as to all matters
- comprehended wlthin thelr terms, where unle
(‘ - form laws speak clearly, they control and
prior conflicting adjudlciations must yield,
where no provision is made by the uniform
daw in regard to a particular mutler, the
Torme:~ Jaw Is generally roesurded as in
effect.” (Pmphasis supplied) -

In accord, see ALBERT STEINFELD & €O, v, ALLISON HINING 'CO,, (1933)
41 Ariz, 340, 18 P.2d 267; also, WALKER v. PEOPLES FINAKCE & THRIET
0., (1935) 46 Ariz. 224, 49 P.2d 1005, T e |

Section 19-204, supra, prescribes:

"19-20U4, Exlsting statutes deemed rules of
eourt . ~-All statutcs relating To pleading,
practice and procecdure, existing at the tine
this aclt takes effect shall be deemed to be
rules of court and shall remain in effect as
such until medified or suspended by rules
pronulgated pucsuant o this act." (Ewphasis
supplied) _ : P

Certainly, it 1s clear that I Section 44-1313 () does not
expressly nor implledly include all challenges permitted under
Sectlon 5035 (14), svpra, most assuredly Section 441313 (c) does

‘ not 1n any way modify or suspend Section 5035 (14), supra.
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Therefore, in accordance with Section 19-204, supra, Sectlon 5035
(14) remains in force and effect and permits ehallenges for cause
by the state where a prospective juror maenifests scruples against
the inflictlon of the death penalty in any trial of an offense
where death may be imposed as punishment,

The case of CHITWOOD v, EYMAN, (1952) 74 Ariz, 334, 248 pP.2d
884, involved a very ;simllar problem as that faced at the present
time, In that case Scction 4929 R.C,A, 1928 was in question.
Section 4929, supra, although very comprehensive, wags not carried
foruard to the Arizona Ccde Annctated of 1939 for the recason that
Rules of Crimlnal Procedure, Section 1, Sectlon 44-102, A.CLA.
1939, and Section 44-101, A.C.A, 1939, supposedly covered all
sitvatlons which had been previously covered under Scction 4929,
supra. Such was not the case, since neilther of the two statutes
permitted the magistrate to subpoens witnesses, '

Relative thereto the CHITWOOD case, supra, held:

of Chapter 8, Laws of 1939, now appearing in
Sectlion 19-202 to 19~204, the legislature
conferred vpon the Supreme Court the right to
promulgate rules regulating pleading, practice
and procedure in judilclal proceedings in all
“eourts of the state, * * %, : -
’ oo ¥ OR_w_%_%*
The court adonted a code of erinminal procedure,
by rules effective April 1,1940, These adopted
rules are not all-inclusive by virtué of the

provisicns of Chaopter 8, supra, * ¥ %

' "It must be remembered that by the provisions

TR TR W ¥ L
It will be noted that thils section (4929 R,.C.A. :
1928) has not been carried forth in Arizona .

Code Annotated of 1939. This for the reason
that the corpiler of the 1939 Code was of the
opinion that this section was substantially
carried forward in Rules of Criminal Proce=-
dure, Sections 1 and 2, now eppearing as
Section 44-102, 44.103, See note to See,
44-102, secetion 4929, R,C,A. 1928, however,
more comprahensive than the Rules of Criminal
Procedure, Sections 1 and 2, in that it

_ ~ eXxtended to the magistrate the power to sube
‘poena and examine witnesses as to the truth
of the complaint and compelled the issuance of
Subpoenas 1 so directed by the county attorney,
We believe that the provisions of Section 4929
should have been carvried forth into the 1939

5k-14
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Code, and that its provisions not modified or
suspended by subscquent rules are stlll in
effect, * % % " (imphasis suppliéd; parcnthe-
tical matter. supplied) o

In addition to those propositions set forth above, it is also
necessary to consider what is commonly termed as "The substantial
Justice rule", This rule, of course, is only applicable if therec
was error by the trial court in permitting the state to chizllenge

fr cause those Jurors having scruples agalnst the death penalty.

Article 6, section 22, Arizona Constitution, reads:

"822, (Criminal procedure,)=-~The pleadings
and proceedings in eriminal causes in the
courts shall be as provided by law, No
cause shall be reversed for technical €rror
in plcading or procecdings wnen upon the
whole case 1t shali appear tnat substantial

Justice has Boen dome," (Lmphasis suppiied)

Pursvant thereto the legisléture enacted Section 44-2540, A,C.A,
1939, which specifies: 4 '

"Hh~2540, Decisions must be upon merits and
substantlal justice.--Affer hearing the appeal,
the court shall give Judgment without rezard

to technical errors or defects, or to exceptions
which do not affect the substantial rights of

the parties, and no Judgment in any criminasl
~action shall be reversed for technical error

in pleading or proceedings when upon the whole
case 1t appears that suvbstantial Jjustice has

been done," - -

The case of BURGUNDER v, STATE, (1940) 55 Ariz. 411, 103 P.2d
356, presents an excellent statement and review of the so-called
substantial justice rule", at page U429: : .

"We think this case i3 one in whilch what
defendant rather testily calls 'the substane.
tial justice rule! should be applied., We
have frequently invoked such rule to avoid
the expense and &lay of a retrial when
from the evidence it appearcd no diffepent
- result was likely in a new trial or where
the error complained of did not affect the
result, The rule 1is not 1liked by criminals
or persons charged with crime, It has a
tendency to leasen their chances of
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escaping from Just punishment, and we think it
protects society without depriving an accused
of any statutory or constitutional right., One
of the earlier cases uherein this rule wes
invoked is Vest v, State, supra. In that case
errors in the trial were manliezt but we sald:
Y, . o+ The Iegislature of this state, in

section 1170 of the Penal Code (now section
5146, Revised Ccde of 1928), announces as a
guide for this court the followlirg very salu«
tary and common senseé rule: : :

"After hearing the appeal, the court shall
give Judgment without regard to technical
errors or defects, or to excepticns which do
not affect the substanblial rights of the parties,
and no Jjudgment in any criminal case shall be
reverged for technleal error 1in pleadlng or
proceedings when upon tle wnole casc it appears
that substantial justice has been doane,”
- ¥This rvle is a restatement of section 22,
article 6, of the Constitiwtion., We have said
in Birch v, State, 19 Ariz, 3606, 171 Pac, 135:

t7Cases may pbe reversed in thils court only
where the record affirmatively shous error
prejudlcial to some substantial right of a
defendant." ‘ ' .

'And in Bush v, State, 19 Ariz, 195, 168
Pac, 508, we said: T ‘ o

1"We are perstaded that had the record been
free of the error suvggested for reversal the
verdict of the Jury would not have been otherw
wise,” :
-=and refused to reverse the case for thab
reason, The tendency of legislation and
Judicial declsion in recent years has been
to require of a defendant, complainngof his
convictlon, to show that scme right of his
has been prejudiced, pefore setting aside a
conviction, The effort is not to disregard
hig guarantles under the law and Constitue .
- tion, but to strip the trial of all the com-
mon-law niceties of pleading and procedure
that forrerly had been used as a means of
delay and scnetimes to defeat Justilce,
California has a constitutional provision,
worded differently from ours, but conveying
the sawe general meaning, and the California
court has held that:

t'"No presuvmption of prejudice arises from
the mere fact of error. On the contrary, it
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nust affirmatively appear to this court that
the delendant has been substantially injured

by the error complalned of," Pecple v. Lawlor,
2l Cal, App, 03, 131 Pac, 63; Pecple v, Ohryan,
165 Cal, 55, 130 Pac. 1042; Feopic V. iiciiing,
1606 cal, 357, 136 Poc. 291, Ahn, Cas. JOIGEH,
881;_People v, Lapara, 181 Cal, 66, 183 Pac,
5U5; People v, ponfenti, 40 Cal, App. 614, 181
Pac, TO,V ' | |

Under This rule, injury is not conclusively
presumed, as formerly, from error but must be
shown, Lawrence v. State, 29 Arilz. 247, 240
Pac, 863 id., 2Y Aviz, 318, 241 Pac. 511
Turley v, State, 48 Arlz, Gi, 50 Pac, (24
312; Riley v, State, 50 Ariz, ih2, 73 Pac.
?2d§ gG; Conner v, State, 54 Ariz, 68, 92 Pac.
2d) 524, {Italics tuderscored) :

. A priorlstatemént of this well~founded rule was made in the
‘ case of LAURENCE v, STATE, (1925) 29 Ariz. 247, 240 P, 863, as
| follovs: U ' S , :

"One of the chief causes for the alarming
increase of crime and the lessened esteem in
which the administration of criminal  justlce
is notorlously held by the layman uncoubtedly
is the tendency of the courts Lo adhere Lo
archalc rules of procedure, when bthe reasons
which cauvsed their adoption have long since
vanished., In ancient times a man accused of

- - erime had no right o counsel; could not even
testify in his own behalf; had no neans of
conpelling the attendance of witnesses; was
not entitled to bail as of right; and the cards
were in many ways heavily stacked agalnst hinm,
It was in order Lo lessen, partially at least,
these heavy odds that the courts adcpted the
rule that any error against a defendant in a
erirlnal case was presumed to be prejudlcilal,
But of late ycars the situatlon has changed,
Every disability of the defendant has beén
removed, and he 13 now brought to trial, not
only with every right enjoyed by the state,

, but with many privileges denled the latter,

As an illustration of this we citc a few ine
L stances: The defendant must be advised in
advance of trial of the exact nature of the
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charge against him, The state can only guess
at hils line of defenge, He may ask for a change
of place of trilal, and disquallfy the trial
Judge., The state cammobt, He always has more
thallenges to the jury than the state. He may
take the depositions of absdnt witnesses on
his behalf, The state may not take them
~against him, He need not testify unless he
wlshes, and the state cannot comment on the
Tact. If a statets witness falls to take the
stand, the defendant may comment as he desires,
-The state must prove his gullt beyond all
reasonasble doubt, e may admlt doing the act
charged, and, if he gets up any specilal de-
fense, such as insanity, self-defense, lack
of criminal intent, ete.,, he need not prove
1t by even a preponderance of evidence,
The mere raising of a reasonable doubt as to
whether or not the defense is true acguits him,
And above all, if he is finally convicted he
‘may appzal at the expense of the state, and:
show in the appellate court any mistake com-
mitted in the trial below, while, if he be
acqultted, no matter if as a resvlt of the
groszest error by the court, perjury by the
witnesses, or bribery of the jury he may with
Impunity boast of his crime,.. He is free for
all tlme, for theé state may net by an appeal
show the unjust acquittal and again place him
on trial, To hold that with the balance thus
changed in his favor he ghovld be given the
additlonal privllege of claiming that any error
of procedure, no matter how trivial, and no matter
how little 1t may have affected the verdict,
entitles him to a new trial is indeed to say
with one of our law-writers that 'in a criminal
‘trial the state has no rights which a defendanst
is bound to respect,? ‘

The people of Arizona themselves have expressed
thelr opinion of this doctrine, Article 6, section
22, of our Constitution * * * yas undoubtedly in-
serted for the express purpose of avelding the
many miscarriages of Justice occasioned by strict
adherence to the old rule of presumption that
error 13 prejudieial, and it 1s our duty to glve
it the effect Intended by its makers. VWhatever

. may be the rule in other jJurisdictions, we hold that
in Arlzcrano cause, eivil or ciminal, will be
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~reversed for formal error, when upon the whole
case 1t appears that substantiel justice has
been done, and that prejudice will not be pre=-
sumed, but must appear probable from the record.”

A coreful exanlration of the voir dire examination of those
Jurors finally gelected forcefully indicates that the defendant

‘had a folr and impartial jury, thus, preserving any and all of

~ bhis substantlal rights ol trial by jury.

In view of the above outlined cases, statutes and propositions,
wve respectfully submit that it was proper for the trial court to
allow the state & challenge for cause agalonst all progpective jurors
having conselentlious scruples against the infliction of the death

penalty,. S ‘

To construe Section 5035 (14), supra, and Section 44-1313 (c),
supra, otherwise would lead to most astounding and disastrous .
conditions, ' o - o

ROSS F, JONES
The Attornsy General

. WILLIAM T, BIRMINGHAM
~ Asslstant to the
Attqrney Gencral
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